N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

DONALD D. BROM,
Pl aintiff, No. 01CVv4064
VS. CRDER

JO ANNE B. BARNHART!,
COVM SSI ONER OF SOCI AL
SECUR! TY,

Def endant .

Plaintiff, Donald D. Brown, filed a Conplaint in this Court
on June 21, 2001, seeking review of the Comm ssioner’s decision
to deny his claimfor Social Security benefits under Title Il
and Title XVI of the Social Security Act, 42 U S . C 88 401 et
seq. and 1381 et seq. This Court’s duty is to review a final
deci sion by the Conm ssioner. 42 U.S.C. 8405(09). For the
reasons set out herein, the Conm ssioner’s decision is reversed
and the matter is remanded to the Conm ssioner for further
devel opnent of the record.

l . BACKGROUND

Plaintiff filed concurrent applications for Title |

130 Anne B. Barnhart becane the Acting Conmm ssioner of
Soci al Security on Novenber 14, 2001. Pursuant to Rule 25(d) (1)
of the Federal Rules of Civil Procedure, Jo Anne B. Barnhart
shoul d be substituted for Larry G Massanari as the defendant in
this suit. No further action need be taken to continue this
suit by reason of the last sentence of section 205(g) of the
Social Security Act, 42 U S.C 8405(q).



disability insurance benefits and Title XVI supplenental
security incone benefits on Septenber 8, 1997 claimng to be
di sabl ed since February 1, 19912 (Tr. 11). H s applications
were denied initially and on reconsi deration on Decenber 9, 1997
and May 14, 1998 (Tr. 11). On February 17, 2000, followi ng a
hearing, an Admnistrative Law Judge (ALJ) determ ned that
plaintiff was not disabled through the date of the decision. A
conplaint was filed in this Court on June 21, 2001.

In his decision, followwng the famliar five step sequenti al
eval uation set out in Polaski v. Heckler, 739 F.2d 1320 (8th
Cr. 1984), the ALJ, at the first step, found that plaintiff had

not engaged in substantial gainful activity after his alleged
onset disability date of February 1, 1991 (Tr. 12). At the
second step, the ALJ found that plaintiff had “severe”
| mpai rments which are: degenerative disc di sease of the cervical
spi ne and degenerative disc disease of the lunbar spine. (Tr.
16, 23). At the third step, the ALJ found that plaintiff’'s
i mpai rments do not neet or equal the criteria of a listed
impairment listed in Appendix 1 to Subpart P of the Soci al
Security Admnistration’s Regulations No. 4 (Tr. 16, 23). At
the fourth step, the ALJ did not find plaintiff’s testinony,
regarding his inability to performvirtually all type of work
activity on a sustained basis, to be credible. (Tr. 22). The

ALJ, therefore, concluded that plaintiff’s inpairnents do not

2plaintiff's insured status expired on Decenber 31, 1994.
In order to be entitled to disability benefits under Title II,
Plaintiff nust show that he was disabled between February 1,
1991 and Decenber 31, 1994.



prevent him from performng his past relevant work as a
tel ephone solicitor. (Tr. 23)
1. MEDI CAL EVI DENCE

The medical reports that are a part of the record of this
case have been carefully reviewed by this court. A summary of
t hose reports, taken fromthe certified record, follows.

The nedical records show that plaintiff was seen in My
1983, by Dr. Horst G Blume, for neck and back pai n and shoul der
di sconfort related to several work-related injuries. X-rays
revealed a Gade I spondylolisthesis3 at L5 over S1. (Tr
192). Diagnostc testing and surgical intervention was nentioned
in order torule out the possibility of cervical and | unbar di sc
pat hol ogy. Plaintiff was prescribed 29 ng of Fel dene once a day

and it was recommended he wear a nol ded | ow back brace. (Tr.

193). Dr. Blune wote “[s]ince this examnation is only for
eval uation, the patient wll need to carry out the above
nmentioned plan.” (Tr. 193). The record does not show that

plaintiff pursued the recomended di agnostic testing or that he
returned for further evaluations or treatnent.

The record is then silent regarding any nedi cal treatnent
bet ween 1983 and 1989. 1In early 1989, the plaintiff was seen at
the Mdtown Medical dinic where he was treated for pneunoni a.
(Tr. 256). In June 1989 he was seen for | ow back and neck pain

(not severe) and bruising in the ribs resulting froma recent

SForward novement of the body of one of the |ower | unbar
vertebrae on the vertebra below it, or upon the sacrum
Stednan’s Medical Dictionary, 26th Ed.
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altercation with the police. (Tr. 256).

The plaintiff was next seen on February 19, 1991 at the
M dtown Medical dinic for aright ankle sprain subsequent to an
I njury sustained while cross country skiing the previous day.
(Tr. 13, 253). On July 15, 1991 the plaintiff returned with
conplaints of |ower back pain, cough and congestion. He was
di agnosed wth an upper respiratory infection and prescribed an
antibiotic. The plaintiff was instructed on sone back exerci ses
to hel p manage his | ow back strain. (Tr. 13, 254).

After two years of no nedical treatnent, the plaintiff was
seen at the Siouxland Community Health Center on July 28, 1993
for left hand and wist pain, as well as neck and back pain,
subsequent to a recent injury while playing basketball. In
August, it was determ ned that the wist had been fractured and
a thunb spi ke cast was applied. It was renoved in Septenber.
(Tr. 14, 200, 259).

Four years later, on Cctober 6, 1997, at the request of the
lowa Disability Determ nation Services, the plaintiff underwent
a consultative psychiatric evaluation conducted by Philip J.
Mul ler, DO Except for admtting to being occasionally
depressed about his physical condition, no significant major
depression or psychiatric problens were diagnosed. (Tr. 14,
201- 203) .

The lowa Disability Determ nation Services arranged for the
plaintiff to be seen by Douglas Martin, MD. for a conprehensive
exam nati on on Novenber 3, 1997. The plaintiff conplained of

neck pain and sleep disturbance. In addition, the plaintiff



reported that he had been exposed to hydrogen sulfide in his
wor kpl ace in 1983 and that since then he had been suffering from
headaches, shortness of breath, wheezi ng, coughi ng, nunbness and
tingling of the extremties, and visual disturbances. (Tr. 14,
209-212). Dr. Martin concluded that plaintiff suffers fromsone
cervical and |unbar abnormalities and noted that the plaintiff
m ght benefit fromsurgical intervention, however, no particul ar
surgi cal procedure was specified. (Tr. 212). Dr. Martin also
not ed that:

it is nmy opinion that this gentleman has
pr obabl y sust ai ned r at her signi ficant
hydr ogen sul fi de exposure, which may be nore
than the one particular incident that he
describes and actually may be a cunul ative
effect over the two years that he worked in
that area... [i]t would be ny opinion that
he shoul d be evaluated by a physician well
versed in toxicology and as he has not had
any of his particular synptons treated, that
woul d be the first step.

(Tr. 212).

On April 20, 1998, again at the request of the |owa
Disability Determ nation Services, the plaintiff was seen by Dr.
Martin for a consultative exam nation. The plaintiff was
exam ned for conplaints of left elbow and |left knee pain. X-
rays of these areas were nornal. In addition, plaintiff
reported that he continued to have disconfort in the cervical
and lunbar area of his back. Fl exion and extension of his
cervical spine were restricted to 35 degrees and 20 degrees
respectively. Dr. Martin diagnosed the plaintiff wth

degenerative disc disease of the cervical spine; Gade |
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spondylolisthesis™ at L5-S1; mld left elbow disconfort and

pat el | of enoral syndrone of the knee, bilaterally. (Tr. 15, 204-
206) . Wth respect to plaintiff’s remaining functional
capacities, Dr. Martin again opined that the plaintiff “needs to
seek a physician who is well versed in toxicology to deal with
t he possi bl e hydrogen sul fide problens that he has.” (Tr. 206).
On July 30, 1998, the plaintiff returned to the Siouxland
Community Health Center (where he was |ast seen in Septenber
1993) conpl aining of daily headaches and insomia since he was
exposed to hydrogen sul fide in 1983. He al so conpl ai ned of back
pain. (Tr. 15, 257). The plaintiff was told to keep a headache
and sl eep diary, exercise daily and avoi d caffeine and nappi ng.
Ti azac was prescribed for his headaches. (Tr. 258).
[11. STANDARD OF REVI EW

The scope of this Court’s review i s whet her
the decision of the Secretary in denying
disability benefits S support ed by
substantial evidence on the record as a
whole. 42 U S.C 8405(g). See Lorenzen v.
Chater, 71 F.3d 316, 318 (8th Gr. 1995).
Subst anti al evidence is less than a
pr eponder ance, but enough so that a
reasonabl e m nd m ght accept it as adequate
to support its conclusion. Pi ckney .
Chater, 71 F.3d 294, 296 (8th Cr. 1996).
We nust consi der both evidence that supports
the Secretary’'s decision and that which
detracts fromit, but the denial of benefits
shall not be overturned nerely because
substantial evidence exists in the record to
support a contrary decision. Johnson .
Chater, 87 F.3d 1015, 1017 (8th G r. 1996)
(citations omtted). When eval uating

“See note 2, supra.



contradi ctory evidence, if two inconsistent
positions are possible and one represents
the Secretary’s findings, this Court nust
affirm Orick v. Sullivan, 966 F.2d 368,
371 (8th Gr. 1992 )(citation omtted).

Fenton v. Apfel, 149 F.3d 907, 910-11 (8th CGr. 1998).

In short, a review ng court should neither consider a claim

de novo, nor abdicate its function to carefully analyze the
entire record. WIlcutts v. Apfel, 143 F. 3d 1134, 1136-37 (8th
Cr. 1998) citing Brinker v. \Winberger, 522 F.2d 13, 16 (8th
Gr. 1997).

[11. DI SCUSSI ON

A “claimant’s residual functional capacity is a nedical
guestion.” Lauer v. Apfel, 245 F.3d 700 (8th Gr. 2001),
quoting Singh v. Apfel, 222 F.3d 448, 451 (8th Gr. 2000).

There nust be sone nedical evidence to support the ALJ' s
determ nation of the claimant’s residual functional capacity and
this evidence should address the claimant’s ability to function
in the workplace. Dykes v. Apfel, 223 F. 3d 865, 867 (8th Gr.
2000) (per curiam; Nevland v. Apfel, 204 F. 3d 853, 858 (8th Cr.
2000) .

The focus of plaintiff’s claimfor disability benefits are

the debilitating headaches he says he has been suffering from
since his exposure to hydrogen sulfide while working at Md
American Tanning Co., just south of Sioux City, lowa, in 1983.
As stated above in footnote 2, the window of tine that plaintiff
must show he was disabled is between February 21, 1991 and
Decenber 31, 1994.

In denying benefits, the ALJ determ ned that there was

insufficient nedical evidence to support plaintiff’s alleged
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hydrogen sul fide inmpairnment, noting that plaintiff did not seek
treatnent for his headaches until several years after he all eges
he becane di sabled. The ALJ stated: “...an approximte 10 year
delay in seeking treatnent for such conplaints is unrealistic.”
(Tr. 20). The ALJ also focused on the fact that several of
plaintiff’s nmedical evaluations were necessitated by his own
participation in sporting activities such as cross country
skiing (February 18, 1991), nountain biking (July 1991) and
pl ayi ng basketball (July 1993). According to the ALJ, these
facts coupled with the doctor’s notes of July 30, 1998, fromthe
Siouxland Community Health Center, which indicate that
plaintiff’s “affect and responses are appropri ate except for the
breadth of his conplaints,” (Tr. 258) “strongly suggest the
Cl ai mant has conjured up the whol e hydrogen sul fide “exposure”
incident.” (Tr. 21). Thus, the ALJ concluded that “[f]or these
reasons, the alleged hydrogen sulfide inpairnment is not a
nmedically determ nable inmpairnment.” (Tr. 21).

The ALJ's conclusion that the hydrogen sulfide exposure
i nci dent was “conjured up” by the plaintiff cannot be adopted by
this Court. This Court, because of it’s personal know edge, is
aware that two people died from hydrogen sul fide poisoning at
the Md Anerican Tanning Co. (a |leather tanning facility) a few
mles south of Sioux Gty, lowa in the 1980's. The question is
not whether the plaintiff conjured up this incident, rather the
question is whether the plaintiff was present during this
i nci dent and whet her he was i ndeed exposed to hydrogen sul fide.
| f he has been exposed to hydrogen sulfide there woul d probably

be a workers conpensation claimthat should be fully inquired



i nt o. In the experience of the Court, the claimant would be
seen by a “conpany” doctor who should have a record of any
visits or treatnent the plaintiff had. The Court is therefore
persuaded that this case should be renmanded so that the
plaintiff and his attorney, as well as the ALJ who al so has a
duty to fully develop the record, can nake an inforned
determnation as to whether the plaintiff was exposed to
hydrogen sul fi de as he cl ai ns.

Further, this Court is persuaded that this case should be
remanded because the ALJ failed to carefully consider Dr.
Martin's statenents about plaintiff’s exposure to hydrogen
sulfide. As stated previously, Dr. Martin concluded that the
plaintiff had probably sustained significant hydrogen sulfide
exposure and he recommended, on two separate occasions, that
plaintiff be exam ned by a physician well versed in toxicol ogy.
(Tr. 206, 212). Dr. Martin nade it clear that he was not the
right doctor to evaluate plaintiff’s conplaints relating to a
hydrogen sul fi de exposure. Just as a claimant is sent to a
psychiatrist to be evaluated for depression or other nental
i1l ness, a claimant who has probably suffered exposure to
hydr ogen sul fi de shoul d be eval uated by a physician specialized
i n toxicol ogy.

The ALJ discredits the plaintiff for not foll ow ng up on Dr.
Martin’s recomendation to see a toxicologist, stating that
“Ie] xcept for a lack of finances, the undersigned finds the
Claimant’s rationale for failure to seek treatnent are
unreasonabl e and, therefore, not credible.” (Tr. 18). This

Court, however, finds that the ALJ did not adequately inquire



into and/or explain why the lowa Disability Determ nation
Servi ces, which had arranged for the plaintiff to be seen ny Dr.
Martin, did not arrange for the plaintiff to be examned by a
toxi col ogi st, especially after Dr. Martin, the state agency
physi ci an, recommended it on two occasions. Whet her the
plaintiff was or was not in a position financially to seek an
eval uati on from anot her doctor should not be relevant. At the
time the plaintiff was seen by Dr. Martin he had already filed
his claim for disability benefits and it should have been
arranged for himto see a toxicologist so that there would be a
full record as to plaintiff’s basic claim

Since Dr. Mrtin was unable to provide the necessary
evidence to establish whether or not the plaintiff neets a
listed inpairnent due to his exposure to hydrogen sulfide, the
plaintiff should be referred to a specialist in toxicology for
an exam nati on and opi nion

| T | S THEREFORE HEREBY ORDERED that this case be remanded
to the Comm ssioner, pursuant to sentence four of 42 U S. C 8§
405(g), for further devel opnent of the record, including but not
limted to a determination as to whether or not the plaintiff
was present and was exposed to hydrogen sul fide, whether or not
wor kers conpensation was involved, for a conplete nedical
exam nation by a qualified toxicologist, and a new decision
setting out precise answers to these questions.

The judgnent to be entered will trigger the running of the
time in which to file an application for attorney’' s fees under
28 U . S.C 82412(d)(1)(B)(Equal Access to Justice Act). See
Shalala v. Schaefer, 509 U S. 292 (1993) and LR 54.2(b).
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| T 1S SO ORDERED.
DATED this _ day of April, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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